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:: IN THE COURT OF THE SESSIONS JUDGE ::::::::::::::NALBARI :: 

Crl Appeal No. 09/2016 

        

From the judgment and order dated 23/02/2016 passed by learned Sub-

Divisional Judicial Magistrate(S), Nalbari  in  G.R. Case No.520/14 u/s-323 IPC.  

 

                               Present   :  Mrs. S. Begum 
                                                      Sessions Judge,  
                                                      Nalbari. 
                

                            Md. Abdul Ali.....................Appellant/accused. 

                                     - VS –                 

                            State of Assam ……………Respondent/complainant. 

 

This appeal petition having been finally heard on 15/12/18 in presence of  

 

               Advocate for the  appellants        :    Mr. B. Haque.                    

               Advocate  for the respondents     :    Mr. D. Barman Ld. P.P.  

                            Date of hearing               :    15/12/2018. 

                  Date of Judgment            :    22/01/2019. 

 

 J U D G M E N T 

 

 The instant appeal has been preferred by one Md. Abdul Ali challenging 

the judgment and order dated 23/02/16 passed by learned SDJM(S),Nalbari in 

GR Case No.520/14 whereby the learned SDJM(S),Nalbari convicted the accused 

u/s-323 IPC and sentenced him to undergo S/I for one month and to pay a fine 

of Rs.1,000/- I/d S/I for one month.    

 

2. The gist of the prosecution case which is narrated in the FIR lodged by 

informant Marjina Begum is that, soon after her marriage with accused Abdul Ali 

her husband and her parents in-law Soleman Ali and Saharbhanu Bibi has been 

torturing her mentally and physically demanding dowry. It is alleged that they 

demanded Rs.1 lakh from her and Rs.50,000/- from her brother and threatened 

her with dire consequences if their demand is not fulfilled. It is further alleged 
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that on 8/4/14 the accused persons tortured her as she failed to fulfill their 

demand of dowry and then confined her ina room and on 9/4/14 they tried to kill 

her.  

 

3. On receipt of the ejahar Nalbari PS Case No.231/14 was registered u/s-

498-A/342/307 IPC and on completion of the investigation police submitted 

charge-sheet against the accused Abdul Ali u/s-498-A. The learned trial court 

framed charge u/s-498-A IPC. During trial the prosecution examined six 

witnesses altogether. Defence case is of denial. The learned trial court at the 

conclusion of the trial acquitted the accused from the offence u/s-498-A IPC on 

benefit of doubt but convicted him u/s-323 IPC and sentenced him as discussed 

above.  

 

4. On being aggrieved with the impugned judgment and order passed by the 

learned trial court the present appeal has been preferred by the accused 

appellant on various count. It is contended that the learned trial court failed to 

appreciate the evidence on record in its proper perspective and erroneously 

convicted the accused and the same is liable to beset aside. It is stated that the 

learned trial court did not consider the material contradictions while passing the 

impugned judgment. It is stated that the learned trial court ignored the vital 

contradiction in the evidence of the prime witness with their earlier statement 

before the I/O and recorded the conviction erroneously. It is also stated that 

charge was framed u/s-498-A IPC but the learned trial court convicted the 

accused u/s-323 IPC which is quite illegal.  

 

5. Per contra the learned Public Prosecutor  argued in support of the 

impugned judgment passed by learned trial court and submitted that the 

appellate court should not interfere with the impugned judgment and order.  

 

6. On the backdrop of the foregoing arguments put forwarded by learned 

counsel for both the sides now let me discuss and appreciate the testimonies of 

the witnesses.  
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7. First of all let me discuss the evidence of PW-1 Marjina Begum who is the 

informant cum victim. She deposed that her marriage with the accused was 

solemnized on 5/2/14. she testified that on 8/4/14 her husband tortured her 

physically. She also stated that the accused demanded a show case and Rs.1 

lakh and Ishahaq Ali demanded Rs.50,000/- from her brother over telephone. 

She stated that the accused beat her with firewood and strangulated her and 

threatened to cut her with dao. Her husband locked her in a room and assaulted 

her. She had already informed her brother and later on police came and rescued 

her. She was cross-examined at length. She revealed that on 8/4/14 her husband 

beat her from the morning till midnight. She became unconscious and her 

husband put water on her head and again beat her. It is testified that on the 

next day also she was assaulted by the accused for the whole day with firewood. 

She sustained injury on different parts of her body. It is disclosed by her that on 

7/4/14 she fled away from the house and accused brought her back to his home 

and started to torture her physically.  

 

8. PW-2 Samsul Hoque stated that after marriage his sister i.e the  

informant told him that her husband demanded dowry from her. Once she left 

her matrimonial home and while PW-2 brought her again to the matrimonial 

house then Soleman Ali demanded Rs.1 lakh from the victim. On 8/4/14 Saidul 

informed him that the accused persons were torturing his sister physically. He 

went to his sister's house where Soleman Ali told him that his sister had to be 

taken to hospital. On 9/4/14 he went to his sister's house with police and found 

that the accused had kept her locked in a room. He saw that his sister's hand 

was swollen and the accused threatened her to kill with a dao. He then took his 

sister to Kamarkuchi Primary Health Centre. PW-2 during cross-examination 

admitted that he visited the house of his sister on a few occasions and that he 

found cordial relationship between his sister and the accused. He also admitted 

that accused knew about his economic condition and knows very well that he has 

no capacity to pay Rs.1 lakh. It is also revealed that the accused never 

demanded him any money.  

 

9. PW-3 Saidul Ali narrated during his evidence that on 8/4/14 while he 

went to the village of the accused he could know from the people that quarrel 
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was going on between the victim and the accused. It is disclosed that hearing 

about the said incident he visited the house of the father of the accused and 

noticed injury near the eyes of victim Marjina and he accordingly informed 

Marjina's brother about the incident. During cross-examination he admitted that 

the victim is his related sister and that he did not visit the house of the husband 

of the victim prior to the incident.  

 

10. PW-4 Dhenu Ali has no knowledge about the occurrence.  

 

11. PW-5 Dr. Kamal Dev Goswami examined the victim on 11/4/14 and found 

as following injuries : 

(I) Ecchymosis on left mid eye on lateral aspects. Size 15 cm x 10 

cm, blackish blue in colour, caused by blunt impact within 48 

hours. 

(II) Ecchymosis in right wrist on posterior and medial aspect. Bluish in 

colour, size 6 cm x 2 cm caused by presssure or impact by blunt 

object. Age of the injury 12 to 48 hours.  

(III) Ecchymosis on left leg lateral aspect size 2 cm x 4 cm, 

blackish blue in colour, caused in 48 hours with blunt object.  

 The Doctor opined that the injuries are simple in nature. He exhibited Ext-

2 as his report. 

 

12. PW-6 is the I/O who investigated the case.  

 

13. In the instant case the learned trial court relying upon the judgment of 

Hon'ble Suprme Court in the case of Smt. Rajarani Vs State ( Delhi 

Administration) AIR 2000 SCC 3599 and case of Giridhar Shankar Tawade Vs 

State of Maharashtra reported in AIR 2002 SCC 2078 came to the conclusion that 

one arbitrary and isolated incident of marital spat between husband and wife 

cannot be termed as harassment so as to attract the provision of section 498-A 

IPC. It is also held that the evidence on record did not speak of continuous state 

of affairs of torture rather it speaks of an arbitrary and isolated incident which 

could at best be said to be a marital spat between the husband and wife. The 

learned trial court acquitted the accused from the offence u/s-498-A IPC on 
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benefit of doubt. The State did not prefer any appeal against the order of 

acquittal of the accused from offence under section 498-A IPC. The learned trial 

court however, convicted the accused u/s-323 IPC as prosecution has been able 

to establish a case u/s-323 IPC against the accused.  

 

14. In the instant appeal as the impugned judgment of conviction u/s-323 

IPC has been challenged so it is to be decided whether any illegality has been 

committed by the learned trial court while convicting the accused u/s-323 IPC. 

The evidence on record shows that the informant vividly described how on 

8/4/14 her husband assaulted her physically by a firewood and strangulated her 

and also threatened her to cut her with a dao. Her testimony reflected that she 

was assaulted from the morning till midnight as the result of which she sustained 

injuries on various parts of her body.  The evidence of the victim/injured 

regarding assault caused upon her by the accused could not be shaked by the 

defence. Nothing could be elicited by defence why the injured would falsely 

implicate the accused who is her own husband. Nothing is found why victim 

would shatter her marital life by bringing false allegation against her husband.  

 

15. The evidence of the Doctor substantiated the evidence of PW-1. The 

evidence of the Doctor established the fact relating to finding injuries on different 

parts of the body of the victim while he examined the victim. 

 

16. The evidence of PW-3 Saidul Ali who bears no enmity with the accused 

also corroborated the evidence of PW-1. He went to the matrimonial house of the 

victim getting information from the village people about the quarrel which was 

going on between the victim and her husband. He noticed injury near the eyes of 

Marjina. Nothing could be elicited by the defence why this independent witness 

who bears no enmity with the accused would falsely depose against the accused.  

 

17. The evidence of the PW-2 Samsul Haque who is the brother of the victim 

showed that on 8/4/14 he visited the matrimonial house of his sister getting 

information from PW-3 Saidul Ali about torture caused upon his sister by the 

accused. Saidul Ali corroborated the fact that he informed Samsul Haque about 

the incident. PW-2 also disclosed that on the next day he being accompanied by 
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police again visited the house of his sister and found that she was kept confined 

in a room of the house of the accused. He also noticed swelling in the hand of 

his sister. Though the defence got the opportunity to cross-examine this witness 

in detail but failed to bring anything to disbelieve his testimony. This witness is 

found to be a reliable witness. His evidence that he noticed injury on the person 

of the victim which was not challenged by the accused brings credence to the 

testimony of the victim that she was assaulted by the accused on 8/4/14. The 

testimony of PW-3 that he noticed injury near the eyes of the victim also brings 

credence to the testimony of the victim. Though the Doctor during cross-

examination admitted that the injuries mentioned in his report may also be 

caused by falling on hard substance but in the instant case as there is 

overwhelming evidence of the prosecution witnesses including the victim that it 

was the accused who caused the injury on the person of the victim by causing 

assault upon her by firewood , so I am not  inclined to hold that injuries found on 

the victim were caused by falling down.  

 

17. The ejahar also fully corroborated the evidence of the victim that it was 

the accused who caused injury on her person by assaulting her on 8/4/14.  

 

18. It is the settle position of law that conviction can be recorded against the 

accused on the basis of the evidence of the victim and related witness but prior 

to recording such conviction their evidence have to be scrutinized carefully.  

 

19. By a catena of decision the Hon'ble Apex Court and the Hon'ble High 

Courts have held that conviction can be sustained on the basis of testimonies of 

related and interested witnesses but court should be careful while accepting the 

evidence of such witnesses. The Apex court has held that if the testimony of the 

related or interested witnesses are cogent and reliable then there is no bar in 

convicting the accused on the basis of such evidence. 
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20. In the case of Sansab Ali Mondal & another –Vs--   State of Assam, 

reported in 2009 (3) GLJ 624, the Hon'ble Gauhati High Court has held in para 

No.16 as follows: 

 

 “It is a settled position of law that the evidence of a witness cannot be 

discarded merely on the ground that he is a related witness, if otherwise his 

testimony is found to be credible. As because the witness is a related witness, it 

does not mean that his testimony is to be rejected in totality. The Court, 

however, is to be more careful in the matter of scrutiny of the evidence of the 

related and interested witness and if on scrutiny, such witness is found to be 

trustworthy, the same cannot be discarded merely on the ground that the 

witness is a related or interested witness.” 

 

21. In the instant case it is already discussed that nothing could be elicited by 

defence during cross-examination of the victim, her brother PW-2 to dislodge 

their evidence. Apart from this there is corroboration from independent witnesses 

PW-3 as well as from the Doctor. On the basis of the above discussion I have 

come to the conclusion that the learned trial court has rightly recorded the 

conviction against the accused u/s-323 IPC. I find nothing to interfere with the 

impugned judgment and order of conviction passed by learned trial court.  

22. The learned trial court has explained in detail why the benefit of section 3 

/4 of Probation of Offenders Act or section 360 IPC of the CrPC was not extended 

to the accused.  

23. Now let me come to the quantum of sentence passed by the learned trial 

court. The learned trial court  convicted the accused u/s-323 IPC and sentenced 

him to undergo S/I for one month and to pay a fine of Rs.1,000/- I/d S/I for 

another period of one month. Considering the nature of the offence I am of the 

opinion that sentence of fine will be sufficient to deter the accused from 

committing such type of crime in future. Accordingly, appeal is partly allowed by 

setting aside the sentence of imprisonment. However, the sentence of imposing 

fine of Rs.1,000/- I/d, S/I for one month is upheld. The accused is directed to 

pay the fine amount within two months before the learned trial court.  

 

24. With the above modification the appeal is partly allowed. 
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25. Return back the LCR with a copy of this judgment passed by this court.  

 

 Given under my hand and the seal of this court on this the 22nd day of 

January/2019. 

 

Dictated and corrected by me                                 Sessions Judge, 
                                                                                     Nalbari.     
     

   Sessions Judge, 
        Nalbari. 
   

 

 

 D. Roy 


